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@“WS%RVATECI AUTHORITY 96/683000
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The Secretary « -

15 March 1988 R Nations! Waie. & Sa:! Cense{r:vauchofté't;%rg‘{
. Wellingtor North
New Zealand

Telephone 729 829

Dear Sir

LAKE ELLESMERE NATIONAL WATER CONSERVATION DRDER APPLICATION

At its meeting on lD March 1988 the Natwonai Water and Soil
Conservation Authority resolved to adopt its committee's report
on the Lake Ellesmere National Water Conservation Order applica-
tion under Section 20B(7)(a) of the Water and 5o0il Conservation
Act 1967. They also resolved that costs incurred by parties

to the application be left where they fall.

The Committee of the Authority investigating the application
decided that Lake Ellesmere had outstanding wildlife habitat
featuresé that merited protection by a National Water Conservation
Order. The order ‘that they have prevared maintains the existing
lake. opening regime and prohibits most further develcpment -

below the 1.13m contour. The ocrder also permits parties to

apply for water rights to enhance the existing regime. Watex
users above the 1.13m contour and throughout the Ellesmere
catchment will not be affected by the order.

The full recommendations of the National Authority were that

it : :

a adopts this report and the attached draft national water
conservation order under Section 208(7)(a) of the Water
and 8011 Conservation Act 1967.

b makes avadilable the report of the Committee to those

who made submissions or objections to the application.

The order will be publicly notified in the “Press®™ and the
“Star® on Saturday 192 March 1888. Under Section 20C{1) of

the Act, any parties wishing to mzke submissions on, or object '
ageinst, the draft order must contact the Planning Tribunal
within 28 days of the public notification of the order.



A copy of the Commitiee’s report o the Authority is enclosed
for your information. The Authority wishes to record its thanks
to all parties who made submissions, and for the very helpful
approach adopted by pecople at the public hearing on the applica-
tion. '

Yours faithfully

s h@?é |
P /

‘?5‘“/ D G Khowles o :
Secretary/Chief Executive Officer

Encl



- APPLEICATION FOR A WATER CONSERVATION ORDER
. ON LAKE ELLESMERE

: REPORT OF THE COMMITIEE OF THE :
- NATIONAL WATER AND S0XL, CONSERVATION AUTHORITY

i, ANTRODUCTION

In June 1986 the Mlnlwner of lnTernal Affairs apml&ed for
a water conservation order, under the Water and Soil
Conservation Act 1867, in reSpect of Lake Ellesnmere. The
application was referred to the National Water and Soil
Conservation Authority to be dealt with as an application
for @ national water conservation order. To consider the
application the Authority established a committee ,
comprising Messrs G.M. Glazebrook {Chairman), B.H. Jones,
B.D., Parkes and R.H. Pile. Eollwulnw the recrganisation
of goveramnent environmental functions, advocacy for the
application was taken over by the Department of
Conservation (DoC). e

The application sought, undenr section Z0D of the Water
and BSoil Conservation Act 1967, an order subst antially
preserving the present opera?;ng regime under which the
lake . level is controlled. The appllcatmon sought to
enhance that regime by making an exira ‘opening in spring
and closing the lake from the sea when the level fell Tho
low. It alsoc asked for a prohibition on stopbanking and
drainage, along with any other conlezonc uanh might be

appropriate.

- After carefully conszderﬁng the many subnisesions made

following the public notification of the applicaticn, and
inspecting the lake in June 1e87, the committees
circulated a paper outlining its prelinminary conclusions
on the applicetion, and identifyving tHose issues =till
needing clarification. To give parties the opportunity
To present further information on the outstanding issues
and comment on the committee's preliminary conclusicns, &
public meeting was held in Christchurch on 18 February
1985, Following that meeting the committes reached its
final conclusions, which are presented in this report.

1.1 RULING OF THE COURT OF APPEAL

interpretation of the &ct was unclear until recéntly,

-whén the Court of Appeal ruled on the Rakaias Water

Conservation Order. The Court's main decision was that,
where an application for & water conservation order is
being considered and where outstanding features such as
those of Lake Ellesmere have been identified, conserv-
ation of those fcatur@s ls to be the primary concern.



In making thig decision, the Court drew attention to the
obiect of the 1981 Amendment Act {(which smended the 1967
Act to establish the wster congervation order process).
This object is "ro recognise and sustain the amenity

-afforded by waters in thelr natural state”. The
President of the Court said on this matter:

“[The competing vses) are to pe welghed, but this
{is] to be dopne bearing in mind thar the primary
objecr ig conservation of vatvers in their natural
state. In Rarticular cases the needs of Industry op
Qther COMMUNItY needs or blanpning schemes may demop-
FLrably ouvtweigh the soal 0f conservation. But as a.
general working rule or Euldeline preservarion of the
natural state, elther as. fully as possibile o to the
extent of protection of ouistanding characreristics
or features, is to pe aimed at unless clear and
CSurficient reason is shown to the contrary. The.
vltimate criterion is the public interest. The
presumption is in favour of conservation. A strong,
really compelling case ik needsd to displace i¢."

1.2  FRAMEHORK FOR CONSJDERING APPLICATIONS

In reaching its decision on this application the ,
committEe has been very mindful of the Court's decision.
The committee's consideration of the application has
proceeded in three broad stages:

(1) 1Is Protection Warranted? For Lake Ellesmere to be
protected by a national order, it must  have features
which are outstanding.. The features congidered need
not be limited to those specified by the applicant.
This question is addressed in Section 2 of this
report (see also-the Appendix). '

How doeg the regime need to be reserved to protect
the ocutstanding features? Section 3 of this report
considers what constraints on the water regime are
llecessary to afford the desired pProtection.

——
b
—

(3) If the answer to (1) is "ves"' then the matters
listed in s, 20B(6&) must be weighed. Sections 4 to
6 of thig report consider this. Matters which have
been considered for this application include:

1. whether the needs of the community and of primary
and'secondary industry are BLrong enough o °
ocuiwelgh the primary objective of r@cognising and
sustaining the amenity provided by the waterbody;



ii whether provision for these neesds can be made
without compromisging the protection required +o
maintzin the onistanding features of a waterbody;

iii  whether the provisions of a consaervation order
will be compatible with the provisions of regional
and district schemes; and

iv  how those features of the lake which do not
themselves qualify as outstanding will be affected
by a conservation order.

2. DOES LAKE FLLESMERE QUALIEFY FOR A WATER CORNSERVATION
C}REE_:R? ) Lo .

Based on the evidence presented to it, the committees
concluded that Lake Ellesmere.is without doubt an
outstanding habitat for wildlife, particularly waterfowl
and wading birds. ' ' '

IThe committee heard evidence which claimed that Lake
Ellesmere is of ountstanding recreational value to
shooters, due to an outstanding population of waterfowl.
Evidence was also heard suggesting that the lake has
outstanding botanical and fisheries values, and that the
value of its fisheries makes it an impeortant cultural
asset for the Ngai Tahu people. :

The committee thought that the botanical and recreaticnal
hunting features of the lake were perhaps outstanding,
but did not consider this to be proven. The committes
decided that the fisheries and Maori cultural values were
not outstanding in the national context, although they

were regionally important. It took a cautious approach
and in preparing a draft order did not name any of these
features as outstanding. The committee has concluded

that the .draft order, by protecting the wildlife habitat
values, will also protect these values. Whether these
values are outstanding or not is therefore not 2 major
Concern.

The Appendix summarises the information on which the
committee has based the above conclusions. .
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3. ~ HWHAT PROVISIONS SHOULD AN ORDER }OR LAKE LLLﬁSMQBL
C©N3A1N9

The committee then addressed the question of how the
water regime needs 1o be reserved o sustain the
outstanding wildlife habitat provided by Lake Ellesmere.
Before detailing this, it is helpful to outline the
Present coperating regime. :

3.1 THE PRESENT OPERATING REGIME

The North Canterbury Cétchment_Board opene the lake to
the sea when the lake level is above 1.13 metres above
mean sea level (m.a.s.1l.) in April to July or 1,05
m.a.5.1. in August to March. In October, November and
Decembegr the Board sometimes opens the iake at levels up .
to 075 m lower thaen 1,05 m.

The Board does this work by virtue of a notified use.
Notified uses are those advised as existing in 1967 {when
the Water and Scoil Conservation Act came into force).
Under present law they are. perpetual risghts which cannot
be affected by the provisions of a water conservation
order. This limits the ability of the order to influence

the lake regime,

The committee found that there was some doubt about the
exact mandate under the Act for the Board's notified use
te open the lake. The comnittee came to the preliminary
view that the strongeSL mandate for the notified use is
the regime in place in the three years up to ¢ September
1966, This regime was similar (but not ildentical) to the
present one. The trigger levels of 1.05 m.a.s.1l. in
sumner and 1.12 m.a.s.1l. in winter aple@d but on one
occasion in November the lake was opened at 1.01i m.a.s.1.

The Pommiptee did not aittempt to determine whether the
Board has any authority to open the lake at levels below
1.05 m.a.s.1. in October-December. The Board told. the
committee that it had been late notifying of its intent-
~ion to open the lake at levels up to 0.075 m lower than

this during these threé months. The order does not
explictly allow for such cpenings because the committee
consider that, particularly during late November and
December, they often lead to low lake levels over the
sunner period. This- has the same damaging effects upon
wlidllfe habitats as do prolonged openings in summes (see

3.2.4 below).

Opening the lake requires starting the flow with a
bulldozed cut. Heavy seas can close a newly made cut, .
necessitating another attempi ai opening. Howevir, in



favourable conditions the outlet channel scours out from
ite original size, & the lake level tvpically lowers to
between 0.25 and 0.50 m.a.s.1. This typically takes
about 10 days.

-The leke opening is then tidal, although the ebb and flow
is too small (relative to the lake volume) fo cause a
perceptible tide in the lake. Replacement of lake water
with sea wvwater occurs only gradually, also due to the

relatively small volume of tidal flow. When the lake is-

open, it will gradually bescome more saline.

After a successful opening, the lake iz left to elose
naturally, which it does when ocean waves are high
enough. The lake then refills slowly; it can be anything
from 3 ueeks to 40 weeks beforé the level is hlwh enough
for the Catchment Board to open the Take agaln

The average'annual costs of opening the lake are about
390,000, Finance for this work comes from rates levied on
adjacent landowners, almost all of whom are farmers.
Rates are applied differentially, so thet owners of 1lhe
lowest-lying land pay the most. The costs of opening the
lake have been subsidised one for one by the Government,
but this subsidy is unlikely fo ronm;nuo

3.2 REGIME REQUESTED BY THE APPLICAENT and subsequent
" changes to thla :

The application 1ncluded four main components. The first
two of these components sought essentially to protect the

existing regime:

(1) The existing leke opening regime be kept as 1t is at
present; and :
{(2) Stopbanking, drainage and other activities reguiring

& water right be PTDﬁlﬁILCD on land below a certain

contour.

The appl;cat;on originally sought two different levels
for the prohibition on stopbanking and drainage. These
were 1,13 m.a.s.1. around most of the lake and

1,88 moa.se.)l. around the CGreenpark Sands. The Committee
decided that it couid not support the higher levelsz on
the Greenpark Sands. DoC was advised of this; and they _
agreed that the 1.12 m contour should apply right around

'the lake.

in

&



The other two of these components sought Lo enhance the
exa¢11ng regime for wildlife. In summary thuy were that:

I

(i) An extra opening be mad@ bertween 15 Septenber and I
" Oetober, provided that the lake is. h?gh PDOUFh to
epen; and’
(Z2) The lake be closed if at any time hetween 15 Sep-
tenber and 1 May its level falls below 0,30 m.a.s.4d.

The &ppliuah1on originally asked for an opening if the .
‘dlake level exceeded 0.75% m.a.s.l. DoC later accepted the
Catchment Board's advice that 0.90 m.a.g.l.is the lowest
lake level for wi;ch an opzhing is likely to bc
successful .

Several submissions received by the committee claimed
that these two requirements to undertake works may be
“ultra vires, i.e. beyond the powers of the law. The
compitiee was advised that these clains were probably
correct. This view was put toe DoC, who concurred with
it. boC inst@ad proposed that the conservation order
allow tham to apply in autur@ fpr weter rights to carry
out such works.

In theiyr letter notifying the public meeting, the
committes advised all parties of this change. This meant
that the question of who would pay for .the likely
additional costs involved in enhancing the present regime
did not have to be considered by the committiee. Instead,
this matter could be addressed by DoC, the Catchment
Board and other parties at the time of hearings for such
water rights. At the public meeting representatives of
boC told the committes how they would be budgetting for
Lake Ellecmere management in future. Thiz should please
the farming community around the lake, as it seeuns 1lkcly
that in future DoC may pay some of the costs of lake

level contro?

The aspplication did not seek to affect water uses in the.-.
catchment of the lake. The committee believes that the
draft order that it has prepared will not affect such
uses; certalnly it does not intend that the order should
rffect them. This should overcome concerns raised about .
this by Ellesmere County and Federated Farmers at the

meeting.

Similarly the appi‘PthP sought no Controlb on water
qualltv, an issue that ig being tackled by the Catchment
Board in its preparation of & management plan.



3.3 PROTECTION OF THE OUTESTANDING E@AiURES
3.53.1 ' The Lak@ Level. Reg:me

Repregsentatives of Dol told the committee that the

present operating regime contributed strongly to the
naintenance of the outstanding wildlife habitat values of
Lake Ellesmere. Most birds that. use the lake are- adapted
to this regime. The regime helps ensure that areas of
salimarsh habitat, including a large area mlong Grewnpark
Sands, do not dry out excessively nor remain inundated by
water for too long. These saltmarshes are pe?tlculmrly '

valuable hmb;LgC for wading birds,

Few people were opposed to thig provision. One who wag.
was Mr Osborne, a local farmer who leases land at the
scuth end of rhc Greenpark Sands. He believed that the
order should provide for the future ‘possibllity of &
permanpent lake opening at Taumutu, with controlled lake
levels of around 0.5-0.75 m.a.s.1. Repesentatives of Dol
told the committee that this would lead to a major '
reduction in the wildlife habitat available in the lake.
The committee agrees with this sseesswment, s0 the draft
order does not allow the lake to be controlled over &
more narroW range than at present. The order does allow
however for the lake to be opened at levels higher than
the trigger levels of 1.05 and 1.1% m.a.s. l

Z.3.2 Prohibition on Stopbanking, Drainage etc.

in itq preliminary concluciéné the committee advised
that it was contemplating a prohibition on stopbanking
and dralndge below the 1.13 m contour, to help protect
the outstanding wildlife values of the lake. The
compittee recognised that any such prohibition would have
to be based on some such arbitrary oriteripn, and sousht

comment on this.

No major objecticns were raised. about this proposal. )
Representatlves of pboth the Catchment Board and Ellesmere.
County were in favour of this criterion. Although the
exact location of this contour iz unknown, the Board said
that it would soon be surveved. Dol stated that they
beliesved that arocund most of the lake edge the 1.13 m
contour lay close t©o the boundary of the wildlife habitat
areas they sought to protect. A local farmer, Mr
Osborne, produccd photographic evidence which showed that
BT Greenpark the 1.13 m contour céincided well with LhC
c¢hange from saltmarsh to terrestial vegetation.



3.3.3 A Possible Spring Opening.

Representatives of Do said that the main direct. benefit
of an opening at this time ise that low or medium lake
levels mean that there is ample lake edge habitat for
birds such as swans to breed. Littie breaeding habitat is
availlable for some birds when lake levéls are high. ‘

The spring obening-might also have indirect benefits for
wildlife by promoting the growth of aquatic weedbeds
within the lake. . ’ :

The commitiee concluded that EPring openings were
beneficial for wildlife.

3.3.4 Possible Summer Closures

The committee's preliminary paper had identified several
detrimental effects of prolonged lake openings on the
-biota of the lake:

{1} Drying out of the mudilais, especially in sumnmer,
causing loss of feading habitat Tor waders;

(2) Drying out of lake mArgins, causing loss of feeding
habitat for swanp birds; o '

(3) The drying out also causes the death of aquatic

' plants; and , - ‘

(4} Increasing galinity of the lake_{whiah is tidal when
_open), leading to poor germination and growth of
aquatic plants and lake-edge vetland plants.

This had led the committee to suggest that the-
posgibllity of closing the lake when it becomes tidal
should pbe allowed for in the draft order. The committee
had questicned however the criteria for closing the lake,
and the period for which this was necessary.

At the public neeting representatives of the Catchment
Board said that they considered that the criteria for
opening the lake in the preliminary draft order were too
restrictive. Dol agreed in part with this, but said that
some details =hould remain so that the public would know
what was anticipated. DoC stated that closures might be
necessary in the October to March periocd. The order
therefore allows for water rights to be applied for to
close the lake when it falls below 0.6 m.a.5.1. in that

period.
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4, EFFECT OF THE PROFPOSED CHANGES 1N REGIME ON OTHER

VALUES OF THE LARE

The committees addressed the extent to which the regine
sought by the applicant would affect the othar valued
features of the lake. In sunmary, the committee congiders
that the proposed changes would likely have more posgitive
than negative effects, but noted that thess
considerations are subsidiary to protection of the
outstanding wildlife habitat provided by the lmke.

4.1 FISHERIES

There was little opposition to the proposed changes to
the regime from Lake E£llesmere fisherman, and fisheries
experts told the committee that they could see no
problems. Opening the lake in Spring benefits the
fishery by allowing fish with a marine stage in their
life history %6 enter the lake. Artificial lake closures
could decrease recritment, but this effect is expected
to be slight. ‘ '

4.2 BOTANICAL VALUES

DoC told the committee that spring openings benefit the
weedbeds, although their oWn' scientific information seemns
inconclusive on this point. It is clear that the growing

cycle of aguatic weeds is at least compatible with &
Spring opening.’

DoC also told the committes that EPring openings were
ezsential for the flovwering and germination of s0me
wetland plants, a point also noted by somg farmers who
spoke at the meeting. ' -

The committee was advised that an opening in spring, by
evoiding the need .for an opening in summer, would act to
prevent prolonged periods when the lake is low.
Artificial lake closures would zlso prevent prolonged low
Pericds. The detrimental effects of such low pericds are

‘set out in.3.3.4 above.

The commit{ee therefore concluded that the proposed .

‘modifications to the regime would bemefit aguatic plants

and the lake-edge wetland plant community. The committee
also noted that gtopbanking or drainage of the land on
which the wetland plants grow is intended to make that
land more suitable for pasture grasses, and hence detri-
mentally alter the environment for the lake-edge plants.



4.3 CULTURAL VALUES

Mr Tau, a representative of the Ngai Tahu people, told
the committee that they consider the lake to be
culturally important te them. The Ngai Tahu regard the
lake as a "fish basketr", as.is reflected in the early

- Maori name for the lake, "Teé Kete lka a Rakaihautu'.
CoMr Tau expressed some concern that the application and
the committee's preliminary findings emphasised
protection of the wildlife and downplaved the fishery.

. However the committee concluded that overall the drait
order would not detract from the fisheries value of the
lake. '

‘The Ngail Tahu steted in theisr written submnission that .

. Tthey also regard the state of the @qu“*ic plants, &nd the
-eutrophic sitate of the lake, as important. DoC stated.

that enhancing the agquatic plant life is one of their

alms (because of the consequent benefit to wildlife).

" Information presented by DoC indicates that the proposed

regime would do this. No information was presented

indicating that the proposed reginme would greatly. affect

the lake's trophic state either way.

5. EFFECT OF THE PROPOSED CHANGES IN RECIME ON
LANDOWNERS AND LESSEES '

The committee did not have 5uffLCLch information to
zssess the effects of the proposed regime on the
operations of adjacent landowners with absolute
“precision, mainly due to lack of exact knowledge abOUE
the elevation of the land and aboul Lhe catoenl and
freguency of windlagh. However, the oommlctee was able
to draw some. reasonably farn con¢1us¢ona.

A principle concern, of the farmera iz finance, as
discussed in 3.2 above. This is not now a direct concern .
of the committee. However, the commitiee noted in :
passing the financial implications raised by each of
terms of the draft water conservation order.

the

5.1 The Presenit Regime

The present regime has been operated for the benefit of
adiacent farmers, &nd has presumably been cost-effective
from their point of view. However, with the likely
reduction in CGovernment subsidies to help pay for lake
openings, adjiacent landowners may not wish to have the
lake opened as frequently as they do now. The draft
order does allow this, as does the Board's notified use.



5.2 Prohibitions

The Catchment Board's present policy on stopbanking
prohibits the granting of water rights except with an
environmental impact report and with the congent of the
Department of Conservation. The committes has been
advised that DoC's consent would not be given for areas
below the 1.13 m.&.s.l. contour.. For that reason, the
draft Order largely confirms present Board policy.

A retired farmer from Motukarars, Mr Nutt, told the
committee that he believed that it would be impractical
to build steopbanks below the 1.312 m contour due o Wave
lap erosion. As noted in 3.3.2 above, the photographs
produced. by Mr Osborne showed that at Gresnpark the 1.13
m gontour ceoincided well with the change from saltmarsh

to terrestial vegetation.

The Committee ceonsiders that land below 1.13 m.a.s.l. is
generally of only limited value for grazing, although it
could be brought into greater production by stopbanking
and drainage. Very littlestopbanking or drainage has
taken place in recent times, an indication that there is
. ho stronf demand for more 0f the lake bed for grm21nf

PUTPOSES

" The recent Court of Appeal d@blblon on the Rakais has
confirmed the Planning Tribunal's view that, in
cohsidering water conservation order applications,
matters of farm economics cannot be regarded as a need",
at least riot as of right. But even if they could, the
committée did not acecept that There is & pressing need
for further land development in this case. The committes
concluded that In this instance the needs of primary
industry certainly do not outweigh the case for including
the clause probibiting stopbanking and drainage in the
draft national water conservation order.

Land above 1. 10 m.a.s.1l. is flooded less fraquentlv and
much of it is good pasture Mr Oshorne's photographs
ghowed a good crop of barlcy grass on the higher land at
Greenpark Sands, and submissions from farming interests
indicated that much land abové 1.13 m.&.5.1l. is Buccess-
fully farmed. DoC stated that it did not w;sh to inter-
fere with landowners' use of this iand, which does not in
general form part of the valuable wilalife habitat. The
committee decided that it was appropriate to excliude land
sbove 1.13 m.a.s.l, irom the provisionz of the order. ‘

The committee was advised that there are existing stop-
‘banks and drains, some of which have been in place for
many vears, which do not have a water rignt or notified
use. Their legsl status 1s theretore unclear. Ihis sit-



-nation may well have arisen because it has never been
absolutely clear that water rights for £topbanks are re-
guired under the 1967 Act. DoC told the committee that
it has no objection to alwost all of theze stopbanks and
drains. The committee considered that most ©0f these s
_existing works are compatible with the cutstanding wild-
clife values which are to be protected by an order. Pro-
visions have therefore been included in the draft order
allowing for the granting of water rights for stopbanks,
drains and diversions in place before 27 June 1986, the
date on which the application for the water conservation
order was ‘made by the Minister of Internal Affairs.

Two concerns were raised by the Catchment Board. The
first related to the possible granting of wateér rights
for the maintenance of the existing outlets of  rivers ’
and drains. The draft order now makes shecific allowance
for such works. The second. point was that the Board
proposed that a "corridor” either side of the 1.15% m
contour be permitited so that relatively straight
gtopbanks, rather than those following the perhaps
convoluted 1.13 m contour,. could be built. DoC were A
stongly opposed to this concept, arguing that it could
reduce the area of highly valued wildlife habitat
provided by the lake. The draft order does not include
provisions for such a corvidor. .

The Catchment Board also asked .that sea level not be de-
fined as at 1988 as in the Preliminary draft order, but
be left to vary as sea level changes. The committed were
puzzled by this request. If sea level rises as is pre-
dicted, then stopbanks now legal under the terms of the
order may someday become illegal. The comnittee therefore
‘decided to retain the definition of sea level as at 1988.
The committes also realised that the order may have to be
reviewed if sea level does rise markedly.

5.2.1 Fish Farming

The committee discussed whether provisicn should be made
for polderisation of parts of the lake for fish farming.
This was in response to submissions from Gould Aguafarms
Ltd, who already hold a non-consumptive water right for
their'operationsbnear Taumutu, and wish to polderise a
small plece of the laske for fish farming.

.The committee considered that a blanket provigion for
fish farmning operations would be inconsistent with the
‘intention of the water .conservation ofder. Mowever the
committee could see no objection to fish-farming ‘
operations, or research into fisheries, where it could be
demonstrated that the effect on the wildlife would be
negligible. The drait order therefore includes a priviso



allowing polderisation for these - purpoeses, but only with
an environmental impact report and the consent of the .
Department of ConQETthwon. . '

Such propObals could bcncf%n waterfowl (which would gain

© B near-permanent pond provided they could co-exist with
the fish) at the expense of wading birds (which would
lose an area of mudflat). Qould's proposal is to
polderise part of a small bay, in-a part of the lake
which shelves quickly and has only a narrow band of
mudflat. DoC gtated at the public wmeeting that. they have
ne objection to this particular proposal, which is
expected to affect only a few wading birds.

5.3 Spring Opening

A further opening in spring, as allowed for in the d
water conservation order, would benefit iandowner“ b
lovering lake levels at this tine.

The commitiee heard of no strong opposition to the spring
opening. 1t would only be necessary on average in about i
in 4 vears, and the guestion of who would pay for thw
can be addressed at the water right hearings. The
conmittee noted the view expressed by Dol that
consuldtation between themselves, landowners and the

Catchment Board would be appropriate.

Speculation that subsequent openings would be made more
difficult, due to reduced channel scouring when the lake
is opened at & lower level, has not been substantiated.
In any case, this matter can be addressed, along with the
question of funding, when water rlghrs mrr to be applied

for.

5.4 Closure

Local farmers and their advocacy groups object to any
closure of the‘ldke They are correct in saying that
such a closure may hasten the need for another copening,
typically by & week or two. However the committes _
decided that conservation issues take precedence over
this concern when the terms of & water conservation order
are being considered. The exasting notified use to open
the lake when it is nigh cannot be interpreted ag ruling
out ClOSlng the lske when it is leow. Where such worgs
-are needed to conserv& the outstanding values of
Ellesmere, the order must provide for the granting of
water rights for- them.

The committee again noted DoC's expressed williggnesm To
consult with landowners and with the Catchment Board_to



work out financial detalls when water rights are to be
applied for. ' '

&. . PHQVlSIONS OF REGIONAL. AND BISTRICT SCHEMES

The committee has not been advised of any provigion of
such schemes that would be incompatible with the granting
of & water consérvation order on the lake. Ellesmere
County Council, Canterbury United Council and the North
Canterbury Catchment Board all expressed agreement in
principle (although not necessarily in detail) with the
preliminary draft order, and stated that the order would
not compromise their schemes. Waiwera County Council 7
voiced strong opposition to the application, but did not
present any information to show that a water conservation.
order would conflict with their district scheme.



7.  CONCLUSIONS

The committee was firmly convinced that Lake Ellesmere ig
an outstanding wildiife habitat which warrants protection
by & national water conservation order.. ‘ '

The comnittee considered that Lake Ellesmere may have
outstanding botanical features and cutstanding recreat-
lonal shooting epportunities, but did not consider that
these were proven. The commititee also decided that the
lake has regionally important cultural value to the Ngai
Tahu people, and regionally important fisheries values.

The committee hag prepared a draft national conservation

order which specifies the outstending wildlife habitat as
the feature which is to bhe protected. The order includes
two provisions for protecting the pPresent lake regime and
two provisions for possible Future enhancemant.

The provisions for preserving the present regime are:

(1) that the present minimum water levels at which the
lake may be openeéd to the sea are preserved; and

'(2) “that stopbanking and drainage of lake bed beleow .13
metres above sea level is prohibitted {(with minor
exceptions).

Future enhancement of the wildlife habitat is provided:
for by allowing water rights to be granted for:

(1) an extra lake opening in early spring; and

{Z) closure of tne[laké opaening when the lake has
dropped to tidal levels.

The committee believes that the other significant _
features of the lake will not be detrimentally affected
by the provisions in the order. The committee heard
little convincing evidence that adjscent landowners and
lessess will be signifidahtiy-disadvantaged by the order.

The question of financing the provisions for opening and
. closing the lake to enhance the wildlife habitat was be-
vond the scope of the committee. However, the committee
noted the expressed willingness of the Department of Con-
servation to consult the Catchment Board and interested

parties when water rights are to be applied for.



DRAFT ORDER: THE NATIONAL WATER CONSERVATlQN
{LARE ELLYSMERE} ORDER 1988

q TITLE AND COMMENCEMENT

(1) This order may be c¢ited as the Mational Water
Conservation {Lake Ellesmere) Order 1988,

(2} Thig order shall come into force on the i4th day after
the date of its notification in the Gazette, o

2 INTERPRETATION
In this order, gnless the context othe:wise requires:
Yact® means tThe Water and Soil Conservétion_ﬁét 19467

‘Leke Ellesmére" wmeans . that varisble body 0of water

- otherwise known as Waihora located  at and . about map

- reference NIZIMS 262 13:408714 having an area of about 20,000
hectares. S

"Lake Level" means +the water level measured in calm
conditions by the recorder at Taumutu . (map reference
NZIMS 260 M37:599064) maintained by <the North Canterbury
Catchment Board. - '

provided that +the North Cantérbury Catchment . Board
may, at its discretion and when necessary due to windy
.conditions, estimate the reading which would have been
obtained in calm conditions.

"m.a.s.1." meang +the elevation in meires above 1986 mean
.Bea level at the Port of Lvittleton. : '

3 OUTSTANDING FEATURES

It ie= hereby declared that Lake Ellesmere provides an
outstanding wildlife habitat. ' ‘

< RESTRICTLON ON LAKE OPENINGS AND CLOSINGS

Because of the cutstanding features specified in clause 2
of this order, water rights shall not be granted under
sections 21 or 23 of the Act, and general authorisations
shall not be made under section 22 of the Act, allowing
Lake Ellesmere to be artificially opened to the sea or
artificially closed from the sea, o

provided that water rights mnay be mranted;
(i) allowing the lake to be artificially opened to the.
gea whenever fthe lake level exceeds 1.05 m.a.s.1. in the
months of August to March inclusive, or 1.i3% m.a.s.1. ir
the months of April to July inclusive; '



o (dd) allowing the lake o b@ artificially upcnvd to the
.&ea at any time between the 15 day of September and theé
15th day of Cctober: -

(iii) allowing the laks to he artificially closed from the
sea whenever the lake level iz below . 6 m.a.s8.d. in the
monthg of October to March inclusive.

5 RIGHT TO DAM OR TO DRATN LAND ROT T0 RE GRANTED

fBecamSe of the outstarding characteristic and features
specified in clause 3 of this order, water rights shall
not he granted under sections 21 or 2% of the Act, and
general authorisations shall not be nade under sectioh 22

of | the Act, allowing  the damming, stopbanking,
polderisation or drainage of any part of Lake Xllesmere

where the lake bed is below 1.13 m.a.s.l. in elevation.

—

provided that water righits to polderise for fish-farming or
 for research into figheries .may be granted provided that
MLhP applicant provides an—a&nv rdnmentar“Tﬁ@ﬂvtdprUTEymnd
THET Iy e SPiNion 6f the FIAIETer oF Congervaetion there
- will be ne significant dupact on the feastures of Lake

Ellesnere specified in clause 3

and also provided that water righte may . be granted for any
stopbanks, drains and other uses of water which existed on
27 June 1986,

and also provided that water rights wmay be granted for
works associated with the maintenance of those outlets of
rivers, streams and drains which existed on 27 June 1986,

& WATER RIGHTS (CGENERAL)

{1) ©No water right shall be granted under section 21 or 23
of the act, and no gmncral authorisation shall be made
under section 22 of the Act, in respact of the weters of
Lake Ellesmere, if the effect of such & right or
authorisation would be <that the provisions of this order
Cannot remaln without clange or variation. .

(%) Notwithstanding anything in this order, it shaell be
lawful for water rights to be granted for research into,
and enhancement of, wildlife habitats.

7 SCOPE OF TH1S ORDEK

Nothing in this order shall be construed as limiting the
effect of the second proviso te section 211} of the Act
relating to the use of water for domestic needs, for the
needs - of  animels, and ifor or in . conhection with fire-
fighting purposes. '
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LAKE ELLESMERE NATIONAL WATER CONSERVATION ORDER.
| APPLICATION '
| QUALIFICATION FOR A NATIONAL WATER CONSERVATION ORDER

1 TNTRODUCTION

To QHalify'for a National Water Conservation Oider,
Lake Ellesmere must be considered to have outstanding
features. The applicant claims.that the lake meets
'ﬁhis criterion because it has putstanding wildlife
‘habitat values. fhé*COmmittee needs, héwever, To
congider other features of the lake to see if they

also gualify as outstanding.

Outstanding is defined as “"prominent amongst ite kind®.

When considering previous National Water Conservation
Order application, committees of the Authority have
equated this to mean "of national importande“, This
- paper discusses the significnat values of Lake
Ellesmere, and considers whe{hei or no they can be

considered as being outstanding.

2‘. WILDLIFE HABYTAT VALUES

An extremely wide range of birdlife is found at Lake
Fllesmere. One hundred and sixteen species of bird,
‘over one~-third of the 305 species recorded in

New Zealand, have been recorded using the lake and

its marginal vegetaitlon. About 80 species regularly

use the lake. This prbbably gives the lake.the widest

‘diversity of species of any New Zealand locality.

-



The birds for which the environment of Rllesmere ig
singularly guitable can be grouped into three typess

waterfowl, swamp birds, and waders.

Table 1 summarises present knowledge about the bird
populations on the lake, and their importance
nationally., Tbtal bird counts on the lake are

‘typically in the range 20,000-50,000.,

2 Waterfowl

_ Wat rfowl 1pwjude ducks, geesge and swans. These birds
'meek Lhe ghdilow waters Df 1ake margins, where they
feaed maLnly on aqua?lc plants although gbme also feed

.on adjacent pasture. They loaf on lake walers, and

most species breed around the lake margins. -

The lake supports substantial populations of at least
three species of duck: the Grey Teal (native), the
Shoveler (endemiq) and the Mallard'(intrbduced)u There
are aiso notable populations of three other introduced
waterfowl., The main New Zealand population of Mute
Swans, numbering about 40, is found on the lake. Black
Swans, although not as numerousjas.beforé the Wahine
storm, number about 6,000; about 10% of the estimated
nafional population. Lake Ellesmere is the most
important assembly point for Canada Geese. ‘Several
thousand birds (up to half the national population)

-winter over there before. leading inland.to breed,

2.2 'Swamp Birds

These‘include three species of rail and one bittern.
This refers to their habitat preference for emergent
swamp vegetation such as Raupo and Scirpus. -They live
in the matglnal wetlands arcund the lake rather 'han
on the open water., In fact, three of the four are

very secretive and are seldom seen,



~Ellesmere is very good habitat for Pukeko. These swamp

birds are common at Ellesmere and are breedingn

Three other native swamp birds are much less common

at Ellesmere, but these populations may nevertheless
be significant. The Spotless Crake - is velry rare at
Eliesmere and in most of the South island. Counts

of more than 20 of the Marsh Crake amﬁ of the
Australasian Bittern indicate significant populations,

especially for the very secretive Marsh Crake.

%)

2.3 Weders

A very wide %arieﬁy of wading birds bhave been recorded
at Ellesmere. They feed predominantly on invertebrates
in wet or damp areas around the lake margin or in '
adjacent ponds. Most species breed elsewhere but use
the lake for wintering over and/or as a staging pbint
during migration. Two groups are considered: those
that breed in New Zealand, and those that migrate to’

New Zealand each year. from the Northern Hemisphera.

2.3.1 Indigenous Waders.

Lake Ellesmere is a very important habitat for three’

species of native wading birds.

The endemic (and possibly endangered) Wrybill Piovex
nests on South Islanﬁ.braided'riverbeds and %inters

on mudflats in the Auckland region. Most bf the total
popﬁiation of about.é,DOO pass through Eliesmere,
althouth numbers at aﬁy one time are typically less

than 500. !
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Thousandé of Banded Dotterels use Ellesmere. Most
birds are migrating from_rivérbed breéding sites to
the North Island and Australia, but about 1,000 winter
over on Ellesmere, and asbout 250 pairs breed on the
shingle of Kaitorete Spit. ‘

Pied Stilts are very numérous at Ellesmere. At times
up to aboui-lﬂ;DDD birds, half the national population,
may be present. 'The'extremely rare Black Stilt has
béen’seen at Ellesme:@ in all seasons. White Herons,
White~faced Herons and South Island Oystercatchers

are also seen at Ellesmere.

2.3.2 Arctic Migratory Waders

Many species of wader which breed in the Northern
Hemisphere migratory to the Southern Hemisphere to
~avoid the Arctic winter. Of those species which
migrate to New Zealand, a significant proportion use
Ellesmere, They a:e typically present in numbers of
100 or less, élfhough in most cases this represents
a considerable proportion of the population reaching
New Zealand. Often the first sightings of migrants
previously unrecorded in New Zealand are made at

Ellesmere,

2.4 Other Speéies

Various species of tern, gull and shag are present
at Ellesmere, including a significant wintering-over
population of Black-billed Gull, Aabout 50 Cattle

Egrets now migrate from Australia for the winter.



2.6 Summary - of Wildlife Valves

-The Department of Conservation considers Lake Ellesmere to
‘be an outstanding wildlife habitat on the basis of many
criteria. For instance, the laké meéeis many of the right
criteria chosen by the International Union for the Conser-
vation of Nature (IUCN) for determining & wetland of
international importancg, {Note that their definition of
wetland includes lakés and coastal waters up to six metres
depty). 'Furfhér, the lake méets most of these criteria at

least several times over.

During a nationwide survey conducted by the Wildlife Sexvice,
Lake Ellesmere was rated as “outstanding”, the highest value

on a five tier rating system.

Ellesmere ranks very highly on a nationai level as a wildlife
habiﬁai on & number of grounds. These inclﬁde total usage,
number of species IECorded, number of wetland species recorded
and pexrmanently iesident, habitat diversity, value as a stéging
area and value for breeding. On the basis of these and other
criteria, the Committee has no doubt that the lake is an

outstanding wildlife habitat.

3 RECREATIONAL HUNTING

'Lake Ellesmere is heavily used by recreational bunters. The
North Canterbury Acclimatisation Society, in a survey on the
opening day of the 1987 season, estimated that 1,000 hunters
used the lake that day. Few compérative data are available.
It is known that about 36,0b0m41,000 gaﬁe shooting liceﬁces
are sold annually; and that about 700 hunters use Lake

Wairarapa and its associated wetlands each season. The

Committee therefore considers that Lake Ellesmere may be

an outstanding waterfowl shooting area, but believes that

. t+here is not enough evidence to be conclusive. Further

- information would be helpful.



4 FISHERIES

4.1 Comnercial Fisherieg

The main commercial fishery in Ellesmere is for eels.

This fisherylhas followed a classic 'boom and bust' seguence
{see figuie 1). The peak anhual cétch was 847 tonnes- in
1976, 56% of that. year's national catech. Since then the
catch‘éteadily declined and has been about 110 tonnes for

the last few years.

The eel.pobulétiSﬁ ié ai present iﬁ'a-poor state:

only shortwfinned'maﬁes are left, and these are
generally small. As eels breed at sea, this situvation
will not notiteébly affect long»téxm national eel .
popﬁlations. However, fish of a commercially desirable

size are now few.

The commercial value of other fisheries is much less.
- Plounder catches are erractic (10-300 tonnes per annum)
(Figurel}, principally due to variable recruitment, which

in turn depends when the lake is open.

Catches of Yellowéeyed Mullet (often called "herring"') vary
from virtually nil to about 60 tonnes/year. Variable
demand is a major factor in the catch, and variable

recruitment may: alsc be a significant factor.

4.2 Recreational Fisheries

The main recreational fisheries are for brown trout,

flounder and whitebait.



7

The trout fishery was once said to be one of the finest
in the country. However, it h@s deélihed markeﬁly
over the last few decades, to be a mere shadow of its
former self, A fish trap recorded 309 fish migrating
up to the Selwyn River to spawn'ih 1985, compared to
tens of thousands 30 or 40 years ago. ' '

The whitebait catch is almost entirely Juvenile inanga.
It is said to be an imporfant fishery. However,
whitebait caught at the lake mouth are freguently
heavily contaminated by other small fish. Whitebaiting
is also Cﬁrxied_out at the mouths.of,$tréams entering
the lake. Whitebaiting is only successful in those

years when a lake opening oceurs. in Spring,

Flounders, principally Black Flounder, have been caught
in gill-nets for many vears. The catch fluctuates

widely..

4.3 Maori ¥Fishexry

The Ngati Tahu have a long association with Ellesmerxre,
which they see as & "fish farm®. Eel and flounder,

among other species, have long been taken.

No formal or 1ega1 recognition has been .given to Maori .
fishing practices. However, representations from the
Maori community in the late 1970's sought to have a
Maori fishexy declared for Taumutu lagoon (din the
southern corner of the lake). This was not done, buf

Taumutu was closed to commercial eeling.

4.4 Summary: Fisheries

The lake supports some significant fisheries, although
brown trout are no longer numerous, and the commercial
eel fishery cannot provide a high sustainable vield.
The Committee considers that none of the fishe:ies

qualify as outstanding.



5 BOTANICAL VALUES OF BLLESMERR

Lake Ellesmere is considered to be a good exaﬁpl@ of

a brackish ldgoon. It is certainly the largest such
lagoon in New Zealand, Rrackish lagoons offer an
environment miﬁway between that of galt.marsheé {in .
tidal lagoons) and freshwater lakes and wetlands.
The‘shorelina vegetation of brackish 1a§oons is of
interest because the intermediate and variable salinity

gives rise to a distinctive biological balance.,

The'oiiginal Zéke.ﬁlleéﬁera'wetlaﬂdémhave béén'rédmced‘
to about a fifth of their ?remmuropean extent. Those
that remain are often heavily modified by burning and
grazing. However, there are considerable lengths of
lake shoreline that are considered to have significant

hotanical values.

The most prominent of these are the Greeﬁpazk Sands,
which are "an exaﬁple of an extremely rare vegetation
type in New Zealand; the saline iagoon\margin on sandy
soil”. The high porosity of the soil and summer
evaporation from the lake combine to create an
envircnment that is seasonally more saline than tidal
salt marshes. Glasswdrt, a common plant elsewhere

in the leke, is dominant on the sands.

No nationally rare species arve found in the lake
itself. However Lake Ellesmere, together with the
Rakaia River mouth, is the southern limit for many

species and the northern limit for others.

In summary, the Cémmittee,bénsiders that Lake Ellesmere
has considerable areas of notable wetland vegetation,
despite destruction or modification of much of the

lake shore plant l1ife. The Gréenpark Sands offer a
distinctive botanical environment, but the Committee

.considexs that they do not clearly gualify as being
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6 CONCLUSTONS

The Commiitee has no dopubt that Lake Ellesmere is an
outstanding wildlife habitat. The lake may also be

of outstanding value for recreational hunting.

The lake has high but not necessarily outstanding
botanical value, Its commercial and recreational

fisheries have in the past .been highly valued, but

are no longer particularly notable.,



Nz

005

..ll..gq .

VL
| W .....m o
¥ {pougquing woys puo tiBuot) Sias —— —p b l%
W_ ..m 008
v . S3HOLYD HIANNOTA
o - ONY 133 C31HOd3Y JHAWSITIE DIVE] 0l |

LHDIBMIZED SINNOL




